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SJWARY

.. r-.4 loped in response to tbe coaai••ion'.

"W"!"'" 'At'. ~i the ccmais.ion's tentative conclusion that

thare i. DO "ivratery trend towards cable, either overall or in

iRdividual aport•• " No c~nter has questioned the CaBais.ion's

concl",.ien that 0011.,. basketball and professional football, bas

k.t~ll ... bockey ..... have not "migrated" from broadcast tele

vi.lon .. CilA81.. Al~ a f.w co_enters have prote.ted the

..tional Football LeatU.'a decision to scraable its satellite

f.... , this i ..u. i. unr.lated to "migration." Indeed, the NFL'.

new progr.. affect. only g.... which are unavailable on broadca.t

t.levi.ion in particular are.s and effectively expands their

a..il.-ility. The -.pirical data provided to the comaission on

t .... aport. rein~orc•• it. tentative conclusions.

In contra.t, the Association of Independent Television

stationa ("INTY") continue. to allege that Major League Baseball

(-.LB") and ooll.,iate football games are migrating from broad

cast televi.ion to c.ble sport. services. INTV claims that, a.

a re.ult of the new ML8 agree.ent with ESPN and the new joint

¥eRture avr.....t ~tw••n the ML8 clubs, NBC and ABC, foraing

.........11 ..twerk, "local stations will be prohibited from

8I:'oacIcaatiJMjJ [lILa ] three out of seven nights durinq the

la.t half of the Oft." IHTV's claim is demonstrably false.

In a cleaper.te atteapt to create "evidence" of migration of MLB

..... at the loc.l level -- when local broadcasts of MLB ga..s

will r ..~ an all-ti.. hi9h this year -- INTV provides a distorted
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".t.at:1_teal a..1)'.1.- _tu if/IRCDres increase. in broadca.t

~... ... c....... ....... ift local broac1ca.t coverage of

... ••••• ~e ell..... ia r.,ienal cable carriage during different

ti.. peri.... The ee.ai..ion should not countenance .uch artifice

and certainly .hould not rely upon it as the foundation for leqis

la~i.. er regulatory action.

IIt'l'V'. ".bti.tical analysis" of broadcast and cable

carri... of call... f..cball is equally unreliable. Althouqh

I~ clai.. that it. analysis reveal. a "pervasive decline"

in over-tbe-air broadca.ts of colleqe football game., the data

provided ~y IMTV r .....ing broadcast, network, and syndicated

coYer... or colI... football games show a significant net increa.e

in INCh broadca.ts. In any event, INTV simply ignores the sepa-

rate agr....nt. recently reached between several CFA member con

ferences and ABC or cas. The parties to those agreements uni-

feraly bave r~ t" that they will result in substantial

1I,or.._. in ~r t coverage of college football.

Finally, INTV offers nothing to support different con

cluaiORS r ..ardift9 the need for, and constitutionality of, sports

.iphoni., regulations than those reached by the court of Appeals

in its .... Box O(figa deci.ion. The Commission should terminate

this Inquiry and report to Congress that legislative or regula

tory &etien to aMre.. .ports "migration" is unneces.ary and inap

propriate.
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)
)
) PP Dock.t No. 93-21
)
)
)
)
)

BBPLY CONtI&Ir.N OF
ArfIW,\up IICjIOIAL COJlgICATIOIS. LTD.

Affiliated Regional communications, Ltd. ("ARC")

"'1ts taa.. c_nts in response to selected co...nts in

tbis proc.edi... The updated record confiras that d.velop

..nts since 1'.1.... of the co.-is.ion's Interim R.port pro

vide no baais for ~ifyiR9 the Co..ission'. tentative conclu

sion that. aports proqra..ing "migration" has not occurred or

~iri.. OR9Oi-. annual oversight of sports "migration" by

CGftCJI'... or t.be cc.aission.

In1:rAduction

In r-.on- to the lurthar lotiee of Inguiry, PP

Docket. Mo. 93-21, rcc 94-65 (reI. Mar. 11, 1994) ("Further

....1...), a brM41 crcas-.ection of interested partie.,

including broadcast. networks and stations, national and

r.,ional cable sports services, professional sports leaques,

ooll89iat. athletic conferences, and amateur sports



....-iaaciona, have a\d3ait.teclco..ents. The ext..sive record

deYel.... in tIlis preeeedil\CJ over the pa.t two years confiraa

~ ee..ission's tentative conclusion that there has been no

-.i9K'Kery tr.... [of sports proqra_inq) towards cable, either

overall or in i ..ividual sports." Inter!. Beport, 8 FCC Red.

4875 (1993) (-IpSaria Report"), at !85.

Despite the overwhelming and consistent record evi

dence aupportinq the Ca.aission's tentative conclusion, the

A8aociation of Independent Television stations, Inc. ("INTV")

tri.. to sbow isolated instances of alleged sports proqra..inq

-.i9J:'ation" frea Droadcast to cable television. "sed upon

this claiJled -.i9ration," INTV urges that the ·co_ission and

the CQRtress ahould continue to play an active role in the

is.ue of sports .iqration." INTV Further Co..ents at 1. How-

ever, IMTV's clai.. are founded upon its own novel and self-

serving definition of ·.igration" and presumptions constructed

to reach its deaired result -- the record evidence contradicts

IMTV acreas the board.

Faced with the documented increases in sports pro

qr...ing on broadcast television, INTV now asks the co..ission

to db.... its definition of migration "to ask whether there

weuld be increased coverage of certain sports on free off-air

television in tbe .~nce of pay SUbscription channels." INTV

Ce-ent.. at 2. Based on nothing more than its own SPecula

tion, IMTV then siaply asks the Commission to presume such

-.iqration:"
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(.}veA if , "'a ... a slight incr.... in the
.JPtlr .f appearint on off-air t.l.vision
8tMr ~ yeu:a, .... My .SSUlle that this nu:aber
...ld ... .".. hi-ether in the ab..nce of pay cable
~. oIuYIAel••

~ at 4. Finally, INTV coapletes its circular argument by

pr_iNJ that "an increase of ga.es on cable sports channels

deer•••• the ",·t=r ot broadcast eXhibitions." lJL. at 3. In

ahort, INTV would have the Commission redefine "migration" and

theft pr..uae its existence.

~ with this self-serving redefinition of "migra

tion" ... its as.u.ptions of fact, INTV requests that the Coa

ai..ien "eoiKi.'le to aonitor this issue closely" by allowing

this docket to "r...in open with annual reports on the status

of -.orts on over the air television." INTV Comments at

20-21. The unending proceeding suggested by INTV would waste

the limited rellOurc.,s of the Commission and the parties

re.ourees already strained by the extensive reregulation man

dated Dr th. CaDle T.levision Consumer Protection and Coapeti

tion Act of 1992.

The record also demonstrates that no legitimate

purpoee would be s.rved by such ongoing annual reporting.

Th. e-i_ion h.s receiVed the relevant facts regarding

network ~oadc.st and national cable coverage of most major

professional and collegiate sports under contracts extending

thrOU9h 1998 and in so.. case. through 2000. Although the

duration of. contracts governing local and regional broadcast

and cable coverage of partiCUlar teams varies, the Commission

- 3 -



.... reGIei......~i.l data ahowinq the trends in such loc.l

a'" r ..iOllal cover... over the pa.t fourt_n years. Because

the URCOftCradicted -.pirical data demonstrate that significant

ai~atien ha. not GCcurred and is unlikely to occur in the

near tuture, 'tile ee.ai••iAm should terminate its Inquiry and

report to CGR9r... that legislative action to address sports

-aitration- i. unnece••ary and inappropriate.

I. Prof_10Ral ._tbal1, ".ketbal1 And Hockey
AtId Coll..iat.e aa.ket.Hll Have Not Migrated
'IA cahle -- Ito C'·ptar Hal ClaiM4 otbarwise.

1ft r ..,onae to the further Notice, which specifi

cally aGU9ht ~nt on the tentative conclu.ions reached

by the Ca.ai••ion in its Interim Blport, no coaaenter ques

tioned the ca.ai••ion'. tentative conclusions regarding the

.~.'.OI of any ".igratory trend towards cable" of profea.ional

teot~ll, "'k~ll aAd Aockey and collegiate basketball

COftteat.. Th. profe••ional sports leagues and several col

l-.iat. athl.tic center.nees endorsed the ca.aission's tenta

tive ooncluaiona and report.d that developments since the

r.l.... of the Iataria BelA~t reinforce those conclusions.

A. ORder IIew AcJr....nts, All Reqular And
Poet-8Iaaon NFL GaJIIa will 8e On Broadcaat
1Ileyiaign through The 1997-98 Sea.on.

The c..-i.sion tentatively concluded that "pro

t ...ienal football ha••xperienced no migration" to cable.

I.·ria _rt at 127. However, it was concerned that cir-

cuaataace. aight chanqe a. a result of the expiration of

- 4 -
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..i.t.i., ........RU _tween tlwa National rocK_II LeaCJUe

(1tJtPL·) aDd MaC a. CU. .lL. at 123. Consequently, the

C~i..iGRsOWfllt inforaation regardinq the etfect of new

COfttracts on ~ availability of NFL gaaes on broadcast

televiaion. !JRt&ber Iotice at '19.

The NFL has confiraed that, "[u]nder the new agre.-

..-ta, .. under the old, 'all regular and po.t-sea.on NFL

9.... [viII be] shown on broadcast television.'" NPL Further

eo_.HS at 2. Moreover, "the number of games broadcast each

week in a given ..rket will be unchanged." 1JL. at 3. The

only difference in the new television contracts is that

"vi~r. will, of cour.., be watchinq NFC [National Football

Coaterenee] paeka....... on Fox affiliates or Fox designees

irwtea. of CBS affiliates." l.Q..... at 5.

Fox Broadca.ting Coapany ("Fox") confiras that "the

.ay...nt of Nrc v.... to Fox will not have a negative impact

on the avvr..-te availability of ga.es via broadcast televi

.ion." Pox :rurther C~nts at 1. Likewise, NBC represents

that there will be "no reduction in network coverage of AlC

["'rican Pootball Conference] gaaes as compared to the prior

Mac/APe ..r ....nt... NBC Further Comments at 4. Thus, the new

_PL televi.ion aqre_nts, which do not expire until the end

of tba 1997-9' NFL season (NFL Further Comments at 5), ensure

that .11 NrL r-.u1.r and post-season games will continue to be

available on broadcast television.

- 5 -



1',1,;,'If

OIlI, tM ..~i_l Li".naecl Bav.r... Association

(.....) and ....lliu Reeaiv.rs Ltd. ("saL") objected to the

ReV -.L ~.l.vi.ien arrangeaents, protesting the NFL'. deci

sion to scraable back-haul and network satellite fe.ds and to

char.. CG_.rcial e.tabli.hIlents such as bars and restaurants

a f .. to receiv. telecast. of those games Which otherwise

would aet be available on broadcast stations in their particu

lar ar... ... -.aA Further Comments at 1-2; SRL Further Coa

..nt. at 1. Because unauthorized interception of the back

haul and network affiliate feeds is unlawful under the Copy

right Act -- even when the signal is not scrambled -- the

NFL proposal actually will allow viewers to receive these

.i9ftAl. lawfully, -.king .ere NFL games available to tele

vi.ion viewer. than ever before. ~ NFL Comaents at 8 and

n.6.

In any event, ARC respectfully SUbmits that the.e

_~i ar. irrelevant to the issue of ".igration." TIle

NPL ~led for broadcast in a partiCUlar are. r ...in

availa.le over the air -- they have not migrated to a "sub

scription .-diua." only "out-of-market" games, not otherwise

available on broadcast television in a partiCUlar area, are

scraabled and incladed 1a package available to co...rcial

..tabli~nt. and Aoae llite dish ("H50") owners for a

fee. Thu., the NPL'. scraabling plan does not result in

".i9ration" of NFL 9.... from broadcast to "SUbscription"

tel.vi.iOft.

- 6 -
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a. ...... AM x..-l b of Pro-
f..~l lIaeIC. ll G Have Incz-ea'"
%ct .. Nidi. 11 .

Tba ..~ienal Bask.tball Association ("MBA") has

•••Dr'" the ee.ais.ion's t.ntative conclusion that "teleca.ts

of ... baalt.t~ll bave not 'miqrated' frOM broadcast to 1'101'1

broadoaat televi.ion at either the national or local level."

MIlA P\lrtber C_nt. at 1. Rather, "the nuaber of t.le-

ca.t. ot MBA 9.... on broadcast television, both locally and

natioaally, ha. CJrown .iqnificantly. II .lsL. The MBA confirJl8C1

that local broadca.t. of MBA qames reached "an all-time high"

laat _80ft. l4.a. at 2. As ARC reported in its Further Coa

..-t.., local breadeaat coveraqe of MBA qam.s has increased in

-.oh caae in _i_ aft AllC-Jlanaqed regional network has ent.red

or IIO\l9I'lt t.o r ....oti.t. a contract with an MBA teaM since

the Intaria IcpArt wa. rel.ased. ~ ARC Further Comments

at 1-10.

At the national lev.l, under the NBA'. new contract,

MBC will tel.vi.e up to 61 MBA qames this season, more than

.ver ~for.. .- MBA Further Comments at 5; MBA Initial Coa

aent., filed Mar. 29, 1993, at Exhibits 1-3. The NBC Agree

aent ext.nd. until the end of the 1997-98 season. Thus, no

.i9ftificant ai9ration of professional basketball games froa

broadca.t televi.ion to cable at either the national or the

local level i. likely in the near future.

- 7 -
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c. ..t.t._1. AIMl LGG:al ...o....t Cover..e

Of ...1_1 .....y League Ga_. Is
Ingr??·",

The o..a1••ioo tentatively c~ncluded that telecasts

of "~i...l Hockey Leaque ("NHL") game. have not "migrated

fra- broadca.t to cable on the national level" and that the

"sli9h~ decline" in local broadcasts of NHL games was not

"a cause for concern." Interim Report at '53. The NHL has

aRdor... tile c_i_ioR'S tent.ative conclusion., which no COll-

......ar ... chall.""". NHL Further Comments at 2. Moreover,

the lOlL report. that. develop.ents since release of t.he Interim .

Bapgrt confirm t.hat NHL telecasts appear to be "reverse

migrating" at the national level. ~ at 3.

AB tka c~ission noted in its Interim Raport,

~re va. no national broadcast television carriage of NHL

~ after 1980, except tor "All-star Game[s) ••• since 1990

and a fev playoff ga..s ••• televised on ABC this year."

Iataria Jepprt at '53. However, since release of the Interia

..port, the NHL Mba. expanded its national broadcast package

for the current ..a.on." Consequently, "over 20 ga••s vill be

broadcast by the ABC network over conventional television."

MHL Further C~nts at 3. At the same time, the NHL reports

that "the nuaber of local over-the-air telecasts of NHL games

ba. increased, even allowing for the effect of the expansion

t ..... " 1dL Thus, the experience of the NHL offers

"no ee.tort to tho.e who advance a theory of sports migration"

trOll Broadca.t television to cable and "provides no basis tor

- 8 -



.... levi.lati.... r..,ula:tory action." NHL JUrt.her Cc.aent•

• ~ , ( ...~••i. 1ft ~i9inal).

D. ee.er... et Coll.,e Ba.ketball Has
"_. IUgra$84."

The ee.ai••ion tentatively concluded that there

is "_ ..iunee of .igration of college basketball ga...

to ~.eriptiOR"'ia." ... Further Notice at '27. Again,

no oa_.ncer hall questioned this conclusion. Rather, the

..tional Collegiate Athletic Association ("NCAA") "whole

heartedly eRdor..s the comaission's finding." NCAA Further

C~nts at 1. In fact, the NCAA cited the following exa~le.

of "rever...i~ation" in colleqiate basketball:

• S&cb of tAa 63 Divi.ion I .en's tournaaent
••••• in 1.94 was aroadc••t liv., in whole
or ift part, on CBS although early rounds
previoualy bad been televised only on ESP.;

• The ...i-final and final games of the
Division I voaen's tournament in 1994
were broadca.t by CBS; and

• The final g... of the Division II men's
tourna..nt vas broadcast on CBS.

Because the tyrjbar Notic. empha.ized college

football, the ..jar coll.,iate athletic conference. did not

di~ their baaltetball packages in further comments. How

ever, their initial co...nt. establish that collegiate ath

letic conferenoes give priority to broadcast coverage at the

natiGRal and lecal level and that there has been no migration

of regular ..ason college basketball qames at either level.

- 9 -



-.a, ~, Iaiti.l ~,s .f Atlantic Coast Conference,

filed "r. 2', 1'.3, at 3 <_n'. ba.ketball p ... "not broad

cast nationally or regionally by the networks or cablecast

[nationally] by .... are syndicated ••• to individual broadcast

.tatioaa")i Initial Comaent. of the Biq East Conference and

the a19 "st Football Conference, filed Mar. 29, 1993, at 1

(in it. "national and regional/local television packages, the

Bi9 ...t and a19 ...t Football Conference have given priority

to broadca.t televi.ion")i Initial Comments of the Southwest

Conference, filed Kar. 29, 1993, at 3 (SWC men's basketball

week... are .yndicated to broadcast stations while week-

nl9bt usually appear on cable). The undisputed record

supports the c~is.ion's tentative conclusion that there is

"no evidence of aigration of college basketball qames." ~

ther Igtige at '27.

II. 'ftIe JlecOrd coaeradicrts INTV'a Claim That Kajor
J••gue It,sb'llGlmla Are Migrating To Cable.

The ca.ai.sion tentatively concluded that migration

of "jer League Baseball C"MLB") qames "has not taken place

at the national lev.l" and, at the local level, "miqration haa

been ieolated and r.latively slight." Interi. Report at 186.

IMTV contend. that the Ca.ais.ion's conclusions are "simply

not correct." IM'l'V Further Comments at 18. However, INTV

choo... to iCJROl:'e the iapact on "miqration" of three relevant

and lIftCIi.puted. develop.ents:

- 10 -



• At tM -.toi_l lavel, UPN, Inc. ( ..U ..... ) has
r ••a." .......... of lILa to approxiaataly ona
half tM R".ber of 9a••• di.tributed under our
prier _nt; ..

• 11 Network ("1'••), __ new joint....... .1'" t:the JILB cl\lb8, NBC aR4 ABC will
....__~ avery lILa ga_ played on one niqht a
week fer twelve we.ks during the la.t half of
the _800; and

• A.t tJM lac:al laval, MLB clubs will provide this
•••.en ...re 'fr.. ' broadcasts on local tal.
vi.ioa ~. at any other tim. in the past."

....... P\lrtbar C....nt. at 3; MLB Further Co_ents at ii,

21-23. ~ -.pirical data provided by MLB, BSPN and the

broadc••t network. clearly contradict INTV's migration clai...

A. IIITV'. CCMlplaint. About The Baseball
llatvork Are Irrelevant To The "Migration"
I8au·

At ~ out.at, INTV complains that .s a re.ult of

~ Rev ......r_nt and the TBN venture with ABC and NBC

·local .tatiOftS will be prohibited from broadcasting [MLB

.....1 three out of .even nights during the last half of the

....on.· IMTV Further Comments at 11-12. INTV's claim is

.i~ly fal... On one of those three nights, a local televi

.ion .tation will be broadcasting the local MLB game, but the

atation vill be a local affiliate of NBC or ABC rather than

aft independent atatioR. on Sunday nights, one of the "three

nigbt.· cited by INTV, th. games televised by ESPN are the

only onea heiDI played.

AB .... has explained, its Sunday night teleca.ts

of MLB ..... are exclusive only "by virtue of the fact that

- 11 -



eIICeI* fer: t:M ... 9.... and occasional back-up g.... , no

ot~ ~ ..... are .chedule. for Sunday .venings." ESPN

~ CG..eR~. ac 2-3. Moreov.r, the exclu.ivity provi-

.i.. r..-rcli,.. iu wec:lRe_.y niCJbt telecasts are "the ....

as in t.be prior a_._nt" between MLB and ESPN. .IsL. at 2.

In tact, BSPN report. that the only significant difference

between it. new ML8 aqr....nt and its prior agreement is that

it .... recluced it. coverage of MLB games und.r the n.w agr.e

..nt to "approxi..tely on.-half the number of games distri

buted under our prior agr....nt." .lL. at 3.

Thus, the only "n.w" development about which INTV

ee.plaina i. the foraation of TBN, which plans to "produce

fr.. teleca.t. of approxiaately 160 regular season games in

1994," a. well a. the All-Star game, the respective League

~ionahip sarie. and the World Series. MLB Further Com

..nt. at ii. The TBN regular season telecasts will include

reqional pri.. ti.. coverage of every MLB game played on one

night a week for twelve weeks following the All-Star game.

1dL at 21-23. The first .ix weekly telecasts will be aired

over the ABC .ecwork, and the last six over the NBC Network.

~ at 22. Thu., INTV'. real complaint is that broadcast

OO¥ar... of the local MLB t.am for one night a week for twelve

week. will be provided by a network affiliate rather than an

independent station -- a fact irrelevant to "the movement of

sport. proqr inq from broadcast television to a SUbscrip-

tion w.ediua." Interi. Report at !8.

- 12 -



a. IftY'. "leetiv8 "Stati.tical Analy.is"
Pr"~ .. Jvle1... Of "Migration" At
TN '..I Layel.

In it. lD&eria "PQ~t, the commission correctly

~ -.t, .1t....... the nuaber of MLB q.... • hown on recgional

cable ~work. iaer..aed .ubstantially between 1981 and 1992,

the .nM-r of MLa 9a..s shown on local broadcast television

al.o increalM4 during that period. Interim Report at '44.

TIle c..-i••ion'. analysis supported the conclusion that "the

..jority of ..... shown on local cable television are ga..s

that were not previGU.ly broadcast." ~ MLB reports that

the r..,.etive nuaber of local broadcasts and reqional cable

caat. of JILB ..... bave re.ained "relatively unchanged" since

the c~ission's Interi. aeport was released. ~ MLB Further

ca...nt. at 5, 26; MLB Initial Comments, fil.d Mar. 29, 1993,

.t 6, 1•• 1

Hewe..r, IHTV ..intains that "national .tatistics

repertiRf an incr.... in 9.". on over-the-air television do

not prove t.at ."crt. aigration is not taking plac.... INTV

Further COBaent. at 15. Instead, INTV offers its own inter

pret.tion of the•••tatistics. INTV does not dispute that

local broadca.t. of MLB q.... increased by 313 ga..s betwe.n

1980 and 1993. Instead, it contends that the Commis.ion

abou14 iqnore 270 q.... out of the 313 game increase because:

Aecor.i.. _ elata provided by MLB, ragional cable
ta1aeaata iacr..... ~y 6 ..... over last year; while telaeasts
~ 1eea1 Ko.dc••t atatioRs increa.ed by 2 games. MLB Further
Ca..ents at 5, 26.
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• 32 .f reprelMftt incr.._ in
"tIM t. of Cbicaqo eub8 and Atlanta
ar (.Ad) tIlere i. co_on ownerahip
bet ~ te.. and the television station;"

• 124 cd tIM ._. repre_nt incre.... "in ..r
keU ..... there wu no cable sport. channel
in 1993 to aipben away g....;"

• 79 ot ~ repre.ent incr..... "in ..r-
It.b the increa.e in ga.e. broadca.t
on ott-air televiaion was a••ociatad with a
.ignificant decline in games on cable sports
channel.;" and

• 35 of tb...... repre.ent increa••• "in
..rket. with very limited cable exposure."

~ at 14-15. In other words, INTV would have the ca.ai••ion

i9nore all incr..... in local broadcast coverage of MLB ga..s

except. to the extent that the increase was accompanied by an

incr.... in cable coverage. At the same time, INTV would have

the ca-ai••ion count all increases in cable coverage of MLB

ga... a. evidence of migration, regardless of whether broad

ca.t covera•• incr.a.ed or d.creased. ~

A.ide froa it. obviously skewed methodology, INTV

.i.,ly i9nor.. fact. that do not support its claim of migra

tion. Par example, INTV attributes the increase in broadca.t

cov.r... of Atlanta Brav.. games to the common ownership of

the te.. and a local broadca.t station, ignoring the fact that

Turner Broadea-tinq also has an ownership interest in Sport

South, the regional cable .ports channel in the Atlanta area.

a.. lroa4oa.atiM i cable, Mar. 14, 1994, at 36. Likewise,

IMTV attribute. the increase in broadcast coverage of Seattle

Mariner. ga... to the absence of any "cable sports channel
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in 1'93 CO .ipbeft away ...... • INTV Further Coaaents at 14.

Howe.-r, Pri.. aport. Northwe.t, an ARC-affiliated regional

cable 8pOrt. ne~work, has operated in that region since 1988

and carrie. the ..... of other Seattle profe.sional sports

te_, incluclinv tbe Seattle Supersonics of the MBA. Thu.,

the incr.... in ~roadca.t cov.rage of Mariners gaaes clearly

is B8l due to the ....nc. of a regional cable sports network. 2

Moreover, there is no explanation for INTV's con-

tenei.. ~t a ,'-.... increase in local broadcast coverage of

certain ML8 ~.... should be ignored as evidence ·that .ports

aigration i. not taking place" because the broadca.t increase

baa Hell aocQIIPAftied by a decrease in cable coverage. INTV

Further C~nt. at 14-15. In fact, the next chart pre.ented

in INTV'. ·analy.i." atteapts to demonstrate migration to

cable by abowinq an alleged increase in cable coverage of cer

tain ML8 t.... accc.panied by an alleged d.cr.ase in broadcast

cover.... 1JL.. IIITV .iaply cannot have it both ways.

Finally, IMTV offers six examples in which an

all.... decre... in broadcast coverage of MLB games has been

ac~nied by "a significant increase in cable exposure,"

cl.iainq that they disprove the Commission's tentative conclu

.ion that aigration of MLB games is not occurring at the local

2 Siail.rly, I~ attribute. the increase in broadcaat
coyer... of Loa Angele. DGcIger and California Angels q.... to
"very li.it.. ealtleexposure. It INTV Further Co_nts at 15.
IIoIMver, Pr~ Ticket., a r.,ional cable sports network which
is a prevr...i .. affiliate of Prime Network, operates in that
reqieR aM i. reported to .erve over 4,000,000 SUbscribers.
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1...1. IftV C_au at: 15. However, by urinq

'the ....... in _a.t eov.raqe of .elect" JILB t uainq

a dift.rent t:i.. period (1910-1993) than that used to ••asure

ch..... in cable oover.qe (1984-1993), INTV distort. the facts

in it. .tt.-pt to cre.te evidence of nonexi.tent aiqration.

If the .... ti.. periods are compared, using INTY's own

f iqw:.. a. _t forth in Bxbibit: A to it. Further Co...nt.,

two of th. .ix t.... li.t.d by INTV (Bo.ton .nd Cleveland)

would .how incr..... in broadcast coveraqe rather than

deer.....; one would .how no change in broadcast coveraqe

r.~r~ a deer.a_ (Baltimore); and the total decrease

in broadca.t covera.e for the remaininq three t.... (New York

...t., Chicago Whit. SOx, and New York Yank.es) would diminish

froa 129 ga... to 61. Mor.over, 46 of those 61 games are

attri~table to the Mew Yerk Yankees, a situation which the

co..i••ion has exaaiDed fUlly. ~ Interim Report at '44.

When confronted with facts which do not fit its

fanciful theory of aiqratien, INTV either distorts them

until they do fit or ignores them completely. If the same

ti.. periods are ca.pared (1984-1993), the "analysis" con

tained in Exhibit A to INTV'e Further Comments demonstrates

that of the 24 t .... listed:

• 7 t ........ri.nc.d siaultan.ous increas.. in
lecal ~oadca.t and reqional cabl. covera.e of
their ,_.;

• 7 t.... experieA084 increases in local
broadcast coverage and decreases in reqional
cabl. coveraqe;
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• , '.,ss ....ri deer..... in local
..........ver and incre...s in reqional
cUIe .."....e;' aM

• 1 i:_ ....ri.nced a simultaneous cl.cr~•• in
local broadcast and regional cable coverage.

Con••qaeni:ly, IMTV's "analysis" provides no support for its

OOftCl\a8ion tba~ .1:Ile pre.ence of a cable sports channel has

been ••••eia~.. with a decline in games in 20 out of the 28

baseball aarkets." INTV Further Comments at 17.

If anythinq, INTV'. "analysis" confirms the absence

of • "i9Z'.~ory ~rend" towards cable at the local level and

~ varied local effects of competitive market forces. INTV'.

~oes dis~ori:ion of the facts regarding professional baseball

cover... certainly cannot justify ongoinq conqre••ional or

Ca.ai..ion oversight, much less legislative or regulatory

action.

III. Ift'V'. •...ly.i... Of Colleqe Football Provides
.. 1yj4ep= OC .igra~iQJ).

'!'be O_l..ion tentatively concluded that there was

only ·liaii:ed ceRCern" abeut the migration of college football

..... frea broadca.t to cable television. Interim 'aport at

!61. The cc.aission reporte. that commenters responding to

its initial Iptiee of Inquiry did not "contend that games

previously broadcast bave migrated to cable." ~ at !59.

However, the C~i••ion sought additional information

3. Of~ (5 t ...., the San Diego Padres experienced a
decline of 1 _oadeaat; the Chicago CUbs, 9 broadcasts; the
CIlioaflG White Sox, 3 broadcasts; and the New York Mets, 12
broacloasts. IIft'V Further Co_ents at Exhibit A.
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r.,.rdiDg ~ially ·preclusive" contract provisions in col

l ..iate tootball t.elevision packages. Further Notice

.~ 1121-31. ~ c..-ission stated that it already had ·a

8UbscaR~i.l -..unt of inforaation•.. reqarding the national

COR~raota between ABC/ESPN and the College Football Associa

tion (CPA) and the 8i9 Ten/Pacific 10," and .ought inforaation

regardi., • ..,.r.~. contracts" recently executed between

•....ral erA CORter.nce•••• (and] ABC or CBS for carriage of

their 9.... beginning in 1996." ~ at !30.

In reapons., INTV r.hashes its prior arquaants

regarding the crA .qr••••nt with ABC/ESPN. INTV attempts

to pu~ • new ·spin" on the.e facts by citing what it identi

fi.... ·findinvs· by the rederal Trade Commission's Bureau

of CGllp8~ition. ... INTV Further Co_ents at 24 (·the Bureau

of C ~ition found that the ABC and ESPN contracts with

coll football effectively prevented others from telecast-

iR9 ). Contrary to INTV's Characterization, the "find-

ings· ci~ed by IMTV are ..rely allegations contained in "Com

pl.int Counsel's Nonbindinq statement" to support its com

plail\~ apinat the crA and ABC -- a complaint which INTV

adai~s the presiding FTC Administrative Law Judge has dis.i..... ~.~ 24-25. Thus, the "findings" cited by INTV are

atal. .11egatiORs in aupport of a complaint found to be

l ...lly ia.uffieient.
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~_.. -

A. I..'. "'~i_lcal Analyei." Of ColI...
r......1.1 I. lie ...... Reli.bl. Tb.n It.
!'·S'SII. ',sl.i.·
INTV .I.e pre••nts what purports to be a "statis

tical analysi.· of college football telecasts in certain

..rket. in support of its claim that "current contractual

arraft9_nt. cr_te •••ri•• of time block exclusivity windows

that .ak. it i.....ibl. to broadcast live college football

g-.... IMTV rurt.ber c~nt. at 26. 4 Howev.r, the facts

reported by IWTV confira ~hat live network broadcasts of

0011898 football g•••• have increased. Moreover, comments

aubaitted by ABC, ESPN and several collegiate athletic con

ferenee. iRdica~. ~t sub8tantial opportunities currently

exist for live local broadcasts of coll.ge football gaaes

and auch opportuniti.s are likely to increase under the new

t.levision arrang...nts.

-At the outset of its "statistical analysis," INTV

provi~ into~tion regarding changes in broadcast network

and .yndicated coverag. of college football between 1988 and

4 INTV al.. represent. that it "is in the process of
..-cwiclll1'9 t:M e-i••ion with additional data regarding the
decline of colI... fGOtball ~. on over-th.-air tel.vision"
and iftt.... "to ,covi" the Co_ission with such data as soon
a.....ibl., hopefully before the reply comaent deadline."
IMTV rurtbar Co..ents at 37. To the extent that the Co_is
sion reoeiv.. 8UGb data and i. inclined to consider it in
..kiR9 it. "port to Congress, ARC respectfully suggests that
the ot.ber parti.. to this proceeding be given an opportunity
to review aad oll.eat upon any additional "data." INTV has
been aware of ~i. plrocee4ing for two years and should not be
peraittad to .l~ new aat.rial into the record at the twelfth
hour to avoid Mnl~iny by oth.r co_enters -- particularly
in view of the unr.liable ·statistical analyses" which INTV
has pre_nted thus far.
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1M2. 11ft'V ca_nu at 27. AlthGuCJh INTV clai_

t:U~ tMre baa a ".-rva.ive" decline in "college football

,.... on over the air television" (~), the figures which it

provi'" .i~ly do not support that claim:

1.2K .au
eM/DC 14 7

Aac 16 60

'"Ivo .........~
syndica~or." J.! ....i2.

II .w

.Isla. at 24.

IMTV alae pre.ents an "analysi." of college football

tel~. in san Francisco, Tucson and Minne.poli. based on

the Saturday televi.ion listinCls in local newspaper.. iflA

I~ Furtber Co...nt. at 29-36. However, tbere i. no con-

.i.~eacy or relia~le .ethodoloqy in INTV's "statistical

...ly.i.... IMTV doe. not reveal how it came to .elect the.e

thr.. _rke~., aNI it applies a different methodoloqy for its

analy.i. in each _rlcet. Fer example, in San Francisco, it

reviewed the televi.ion liati".s for the months of "SepteJlber

throQ9h Deceaber for the year. 1984 to 1992." ~ at 29.

However, in Minneapoli., it reviewed listinqs only for the

aon~ of Moveaber. .Isla. at 35. In San Francisco, INTV counted

each atatiOft carrying the aa.. game as a separate telecast -

~ an ABC network 9a.. carried on three ABC affiliates in

the san rranci.co area was counted as three ga.... ~ at 30.
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